Citation No. 984818 concerns an alleged violation of section 70.507
because of an asserted failure by the respondent to conduct a noise survey.
The citation was vacated from the bench after I concluded that the petitioner
could not establish by any credible evidence that a violation occurred.
Petitioner interposed no objection to my ruling and in fact concurred that
it could not prove a violation,

Negligence

I conclude and find that each of the citations which have been affirmed
resulted from respondent's failure to exercise reasonable care to prevent the
cited conditions, and that this constitutes ordinary negligence as to each of
the citations in question.

Gravity

Citation Nos.   984814 and 984815

Inspector McDaniel testified  that the mine roof was  well supported and
fully roof bolted according   to the plan.     Some  straps were  used,  but his
inspection did  not detect any loose,   cracked,   or   faulty roof.     In addition,
Mr.  McDaniel agreed with Mr.  Marshall's   testimony  that by driving the entry
less  than the 20-foot wide  distance permitted by   the  plan,   additional sup-
port was provided  to  the roof.     Although  the  inspector  stated  that he
observed  some horsebacks and hill  seams,  he also  Indicated   that  the horse-
back condition is a roof condition where rock flares  out of  the coal seam,
but  that he observed none in the immediate  area where men may have been work-
ing and  he observed no hazardous roof  conditions.     Under   the circumstances,
1 cannot conclude that  the  conditions cited were   serious,  and I find that
they were not.

The inspector considered  Citation No.   984816,  concerning  the lack of an
alarm on the end loader,   to be of  "minimum" gravity because of the fact that
it was  a  tractor-type loader,   with good  visibility  to   the  rear,  and he
observed no one in back of   it or exposed  to any real  hazard*     I  find  that
this citation was nonserious.

With regard   to Citation No.   984822,   concerning   the  lack of water on the
section,   the  inspector believed  that  the gravity was  "minimum."    He testified
that fire extinguishers were  provided on the mobile equipment which was oper-
ating  in  the  section,  and   there is no evidence  that   the  other  fire equipment
required by  the cited  standard was not  provided.     Further,   the  inspector
stated  that since the entry had not been driven more  than  100 feet or so,
the men could readily escape  the mine in the  event  of a  fire quicker than
it  would  take  to  fight any   fire with water and pails.     He  also  indicated
that  the  use of water is not effective in the event  of an electrical equip-
ment  fire.     Under the circumstances,   I conclude   that   the conditions cited
were nonserious.

9 are
